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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

THORNTON, Judge: Petitioners have brought these actions for
redeterm nati on of enploynent status pursuant to section 7436.1
In a notice of determ nation of worker classification dated
February 15, 2007, respondent determ ned that for 2002 petitioner
Cheryl A Mayfield Therapy Center (the therapy center) owed
enpl oynent taxes of $20,473 and additions to tax under sections
6651 and 6656 of $4,607 and $1, 211, respectively. In a separate
noti ce of determ nation of worker classification dated
February 21, 2007, respondent determ ned that for 2003 and 2004
petitioner Ardnore Day Spa, Inc. (the corporation), owed

enpl oynent taxes, additions to tax, and penalties as foll ows:

2003 2004
Enpl oynent t axes $34, 509 $29, 895
Sec. 6651 addition to tax 4,627 4,079
Sec. 6656 addition to tax 2,181 1,921
Sec. 6662 penalty 2,789 2, 353

The issue is whether respondent properly classified certain
massage therapi sts and cosnetol ogi sts as petitioners’ enpl oyees.
FI NDI NGS OF FACT
The parties have stipulated sone facts, which we incorporate

herein by this reference. Wen they filed their petitions,

Unl ess ot herwi se indicated, section references are to the
I nternal Revenue Code in effect for the years at issue. Rule
references are to the Tax Court Rules of Practice and Procedure.
Al'l figures are rounded to the nearest dollar.
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Cheryl A Mayfield (Ms. Mayfield), who is the sole proprietor of
the therapy center, resided in Oklahoma, and the corporation had
its principal place of business in Oklahoma.

Ms. Mayfield is a licensed massage therapist. During 2002
she operated the therapy center and a massage school at separate
| ocations in Ardnore, Cklahoma. At the beginning of 2003 she
conbi ned these business activities in the corporation, of which
she was the sole shareholder. (Hereinafter we sonetines refer to
the therapy center’s and the corporation’ s operations
collectively as the spa.)

Ms. Mayfield originally operated the spa out of a three-
bedr oom house, which she partitioned to create four nassage
roons, one of which had two nmassage tables. [In August 2003 the
spa noved to a larger building with about 12 massage roons. The
facilities at each location included a reception area in the
front and workstations for cosnetol ogi sts and nail technicians.
(Hereinafter we refer to the cosnetol ogists and nail technicians
collectively as cosnetol ogi sts and sonetines refer to the
cosnet ol ogi sts, nail technicians, and nassage therapists
collectively as service providers.)

The aggregate nunber of service providers (not counting Ms.
Mayfield) operating part or full time on the spa’ s preni ses

during each year at issue were:



2002 2003 2004

Massage t herapists 10 16 1
Cosnet ol ogi sts 3 8

5

4
During any given week, however, there were generally fewer
service providers operating at the spa than indicated by these
nunbers, which reflect turnover during the year. During 2002,
for instance, and until the spa noved to its larger quarters in
August 2003, there were no nore than five massage therapists (not
counting Ms. Mayfield) operating at the spa during any gi ven week
and no nore than two cosnetol ogi sts. During each year at issue

t he spa enpl oyed one or nore receptionists; during 2003 and 2004
the spa al so enpl oyed a massage i nstructor

Al t hough sone of the service providers operated at the spa
for several years, others had only a short-termrelationship with
t he spa.

The service providers received no set salary or wages and no
fringe benefits. As a general rule, the spa charged each service
provi der weekly “booth rent” equal to the greater of
approxi mately $80 “base rent” or 25 percent of the gross revenues
the service provider generated that week. But the spa’'s
practices varied. Sonetines the spa did not charge the ful
anmount of booth rent, especially for a new or part-tinme service
provider. |If a service provider was absent fromthe spa for the

entire week, the spa mght forgo booth rent, although on occasion
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it charged the absent service provider “base rent” and w thheld
it fromthe next weekly check.

The service providers set their own hours. Sonme of them
worked full time; others were part-tine workers who were students
or had jobs el sewhere. At |east one part-tinme worker was present
at the spa only when he had schedul ed appoi ntnents. O her
service providers spent tinme at the spa even when they did not
have appoi nt nents.

Petitioners had witten agreenents with sone service
providers, at |least for sonme years at issue, but not with others.
Al t hough the agreenents are not in evidence, the testinony of one
of the service providers indicated that the agreenents
essentially indicated the service provider’s schedule for the
comng year. Simlarly, service providers without witten
agreenents generally gave the spa advance notice of the days and
hours they planned to be at the spa. But the service providers
often altered their schedules as they chose and were free to
| eave the spa during the hours they had schedul ed for thensel ves.
Ms. Mayfield would work at the spa when no other service
providers were there. During 2002 the spa was open 6 days a week
and | ater posted operating hours 7 days a week. The hours during
whi ch the spa was actually open, however, depended upon whet her
any service provider or Ms. Mayfield was avail able to work. Mbst

of the service providers had keys to the spa and could cone into
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the spa for appointnents outside of the spa’s nornmal business
hour s.

Clients made appointnments for spa services at the
receptionist’s desk. A receptionist or Ms. Mayfield generally
answered the tel ephone, or if they were unavail able, one of the
service providers would answer it. |If the client requested a
particul ar service provider, the request was honored. |If the
client requested no particular service provider, the receptionist
woul d rotate schedul i ng anong avail abl e service providers. A
service provider could decline servicing any particul ar custoner.
When coming to the spa for the first tinme, a new client would
sign a waiver of liability and fill out an information sheet
listing his or her nanme and address and any health issues. The
spa kept these forns at the receptionist’s desk and made t hem
avai lable to the service providers to review

The spa posted prices for various spa services on brochures
and on its Internet site. But the service providers were not
required to charge these posted prices; they often charged |ess
and occasionally provided free services for repeat custoners,
famly, and friends.

The spa offered discounted prices for clients who prepaid
for packages of services, e.g., for eight massages. Any massage
t herapi st who honored these specials could give massages to the

clients who prepaid for the discounted services. The service
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provi ders sonetines got together and desi gned “specials”, which
were then offered by the spa. M. Miyfield started the practice
of offering her clients a card that gave thema free massage
after 10 paid massages for a certain rate. Sone of the other
massage therapists also offered this card, but others deci ded not
to offer it. The spa also sold gift certificates and offered
“spa parties”, sonetinmes offsite, at which spa services were
provided to a group of custoners for a single price, invoiced by
the spa and divided anong the participating service providers. A
service provider’s participation in “spa parties” was vol untary.

Clients paid for services at a central point as they left
the spa. The spa accepted paynment by cash, check, gift
certificate, or credit card. Cash paynents were kept in a w cker
basket beneath the receptionist’s desk. Wen |ow on funds, a
service provider would sonetinmes take noney fromthe basket and
| eave a handwitten note; the borrowed cash woul d then be
deducted fromthe service provider’s weekly check.

Each cosnetol ogi st generally provided her own supplies, such
as shanpoo, conditioner, hair dye, conbs, brushes, curling irons,
and scissors. Each massage therapist also generally provided his
or her own supplies, such as massage oils, creans, salt scrubs,
hot stones, towels, and sheets. Sonme types of supplies, such as

massage oils, the nmassage therapists generally purchased fromthe
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spa, which bought themin bulk. They sonmetinmes bought other
supplies from outsi de sources.

Each nassage therapist generally had an assigned room?2 In
at | east sone instances, the nmassage therapists decorated and
fitted out their assigned roons with massage tables, |anps,
shel ves, stereos, and other itens procured at their own expense.?
When the spa was at its original |ocation, there were sonetines
nore massage therapi sts than massage roons available. In those
ci rcunst ances, massage therapists who had their own roons woul d
sonetines permt other nmassage therapists to use their roons if
t he roons happened to be free.*

Service providers initially wore scrubs to work at the spa.
During 2002 they collectively decided to wear shirts with the spa
| ogo and either khaki, black, or white slacks or shorts. This
practice continued during 2003 and 2004. Each service provider

pur chased his or her own work cl ot hing.

2The record is vague as to whether cosnetol ogi sts had
assi gned wor ki ng areas.

3For instance, one nassage therapist testified that when she
took a roomat the spa, she purchased a nmassage tabl e, hot
stones, cabinets, and a nural for the room and brought in her own
stereo, |anps, greenery, water fountain, and decorations. Wen
she later noved to a |larger roomat the spa, she had her husband
build a full wall unit of shelves for the new room

“One nmassage therapist testified that she never all owed
anyone el se to use her nmassage room
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Massage therapists are required to have a license fromthe
City of Ardnore. Cosnetologists are required to have a State
license. The service providers paid for their own training
school, licenses, and continuing professional education. Many of
the massage therapists initially received their training fromthe
massage school Ms. Mayfield operated. These students paid the
regul ar fees charged by the nassage school, and there was no
guarantee or obligation that nmassage school students woul d work
at the spa after graduation. Sonetinmes a new service provider
woul d be paired with a nore experienced service provider for
observation and training as to particular types of services.

Each week the spa woul d prepare payout sheets for the
service providers. These payout sheets |isted each service
provider’s clients and the total amount that each client paid for
services rendered. Fromthese anounts the spa woul d deduct booth
rent, expenses for products the service providers m ght have
purchased fromthe spa, and any anmount that the service provider
m ght have taken fromthe basket noney. Each week, the spa would
wite the service providers checks for the net anpbunts due them

Petitioners did not file Formse W2, WAage and Tax Statenent,
Wth respect to any individuals listed in the notices of
determ nation. Petitioners also did not report any conpensati on

paynments to enpl oyees during the years at issue on Forns 941,
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Enpl oyer’s Quarterly Federal Tax Return, or Fornms 940, Enployer’s
Annual Federal Unenpl oyment (FUTA) Tax Return.®
In the notices of determ nation respondent classified as
enpl oyees the receptionists, nmassage therapists, and
cosnet ol ogi sts who worked at the spa during 2002 through 2004 and
an instructor who worked at the massage school during 2003 and
2004.
OPI NI ON
Petitioners concede that the receptionists and the nassage
instructor listed in the notices of determ nation are enpl oyees.®
Petitioners contend, however, that respondent inproperly
classified the service providers (i.e., the massage therapists
and cosnetol ogi sts) as enployees. Petitioners acknow edge that

t hey have the burden of proof. See Rule 142(a); Ewens & Ml ler

Inc. v. Conm ssioner, 117 T.C 263, 268 (2001).

For purposes of enpl oynent taxes, the term “enpl oyee”
i ncl udes “any individual who, under the usual common | aw rul es

applicable in determ ning the enpl oyer-enpl oyee rel ati onship, has

SFor sone periods petitioners did not file such forns, and
for other periods petitioners filed such fornms reporting zero
paynments to enpl oyees.

SPetitioners do not contend that, with respect to these
enpl oyees, they are entitled to “safe harbor” relief under the
Revenue Act of 1978, Pub. L. 95-600, sec. 530, 92 Stat. 2885, as
anended, nor do they dispute, with respect to these enpl oyees,
the application of penalties and additions to tax as determ ned
in the notices of final determnation. W deempetitioners to
have wai ved any such argunents.
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the status of an enployee”. Sec. 3121(d)(2). Under common | aw
rul es, the nost inportant consideration in determ ning an

enpl oyer - enpl oyee relationship is generally whether the person
for whom the services are perforned has the right to direct and
control the nethod and manner in which the work is to be done.

See Nationwide Mut. Ins. Co. v. Darden, 503 U. S. 318, 323 (1992);

Marvel v. United States, 719 F.2d 1507, 1514 (10th Cr. 1983);

Leavell v. Conm ssioner, 104 T.C 140, 149-150 (1995).

The Internal Revenue Service has identified these 20 factors
for determning the existence of an enploynent relationship in
various tax |law contexts: (1) The putative enployer’s right to
require conpliance with instructions; (2) training by the
putative enployer; (3) integration of the worker’s services into
busi ness operations; (4) a requirenent that the worker’s services
be rendered personally; (5) the putative enployer’s hiring,
supervi sing, and paying assistants; (6) a continuing
rel ationship; (7) set hours of work; (8) a requirenent that the
wor ker devote substantially full time for the putative enpl oyer
rather than being free to work when and for whom he or she
chooses; (9) doing work on the putative enployer’s prem ses; (10)
requiring the worker to performservices in the order or sequence
set by the putative enployer; (11) requiring the worker to submt
oral or witten reports; (12) paying by the hour, week, or nonth,

rather than by the job or on a straight conm ssion; (13) paying
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busi ness and travel expenses; (14) furnishing tools and
materials; (15) a lack of significant investnment by the worker;
(16) an absence of ability by the worker to realize a profit or
suffer a loss; (17) working for no nore than one firmat a tineg;
(18) the worker’s not making his or her services available to the
general public on a regular and consistent basis; (19) a right to
di scharge the worker; and (20) a right by the worker to term nate
the relationship without incurring liability. Rev. Rul. 87-41,
1987-1 C. B. 296, 298-299. The Court of Appeals for the Tenth
Crcuit, to which any appeal of this case would Iie, has endorsed

applying these 20 factors. E. Inv. Corp. v. United States, 49

F.3d 651, 653-654 (10th Cir. 1995). As the Court of Appeals has
observed, however, not every factor applies in every situation,
and no one factor in isolation is dispositive; rather “'it is the

total situation that controls.”” 1d. at 653 (quoting Bartels v.

Bi rm ngham 332 U.S. 126, 130 (1947)).

Petitioners contend that their relationship to the service
providers was not that of an enployer to enployees but that of a
landl ord to tenants. They point to the fact that each week, as a
general rule, the spa retained as booth rent the greater of $80
or 25 percent of the service provider’s gross revenues. Although
the spa wote each service provider a weekly check for the

bal ance of the custoner fees that it collected, petitioners seem
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to suggest that they did so nerely as financial internediaries
for the service providers.

We find these contentions unpersuasive. Cients paid the
spa, not the service providers. These funds were within the
control and disposition of the spa until it paid the service
providers by witing themchecks.” See sec. 1.6041-1(h), Incone
Tax Regs. (a “paynent” is nmade for purposes of section 6041
information returns when an anount is nmade avail able to a person
“so that it may be drawn at any tine, and its recei pt brought
within his own control and disposition.”). Consequently, we
conclude that the spa’s weekly checks to the service providers in
fact represented paynents to them But this does not answer the
guestion whether the paynents were nmade to the service providers
in their capacities as enpl oyees or as independent contractors.

Sone revenue rulings, concluding that certain beauticians
and barbers are self-enployed, take into account as part of the
anal ysis the existence of a fixed-fee | ease agreenent. See Rev.
Rul . 73-592, 1973-2 C. B. 338 (beauticians); Rev. Rul. 57-110,
1957-1 C.B. 329 (barbers). Conversely, other revenue rulings,

concluding that certain beauticians and simlar professionals are

'Qur conclusion in this regard is not altered by the fact
that the service providers would sonetines take cash fromthe
cash basket and | eave notes. This practice seens to indicate
| ess that the cash was in the service providers’ dom nion and
control than that the spa had a very lenient (and trusting)
policy for making cash advances.
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enpl oyees, take into account that the working space is | eased for
a percentage of gross receipts. See Rev. Rul. 73-591, 1973-2
C.B. 337 (beautician); Rev. Rul. 73-574, 1973-2 C. B. 335
(mani curist in barbershop); Rev. Rul. 70-488, 1970-2 C.B. 219
(barbers). Simlarly, sone judicial precedents involving worker
classification of beauticians and simlar professionals take into
account, with m xed results, the nature of |easing arrangenents
as part of the nmultifactor common | aw enpl oynent anal ysis. See,

e.g., Wilfe v. United States, 570 F.2d 278, 282 (8th G r. 1978)

(hol di ng that beauticians were enpl oyees, taking into account,
anong ot her factors, a percentage-basis |easing arrangenent);

Ren-Lyn Corp. v. United States, 968 F. Supp. 363 (N.D. Chio 1997)

(hol di ng that cosnetol ogi sts were not enpl oyees, taking into
account, anong other factors, a percentage-basis |easing

arrangenment); Henry v. United States, 452 F. Supp. 253, 255 (E.D

Tenn. 1978) (hol ding that beauticians were not enpl oyees, taking
into account, anong other factors, that they | eased working space
in the beauty parlor for rent of 40 percent of their proceeds,
with mnimumrent of $50 per week).

Respondent acknow edges that the spa’s payout arrangenent is
“sonething of a hybrid” since it includes both a percentage split
of gross revenues and a “m nimumrent conponent”. But respondent
contends that this “mninmumrent conponent” denonstrates “nore

control over the workers rather than less.” |f, however, as the
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Comm ssioner’s revenue rulings suggest, a fixed rent arrangenent
evi dences sel f-enpl oynent status (since enployees do not normal |y
pay their enployers rent for their workspace), we have difficulty
under st andi ng how a fixed rent conponent in a percentage payout
formul a weakens, rather than strengthens, the case for self-
enpl oynent status. Although the spa was not wholly consistent in
its policies, it appears that the spa generally did charge, and
the service providers did generally pay, weekly rent of at | east
$80. We take this circunstance into account as one factor
wei ghi ng agai nst an enpl oyer -enpl oyee rel ati onshi p.

The weekly paynent arrangenent also reflected, in addition
to the spa’s retention of rent, conpensation of the service
providers on a straight comm ssion basis, with no m ni num
guaranteed | evel of paynent. This circunstance al so counts in
favor of independent contractor status, see Rev. Rul. 87-41,
1987-1 C.B. at 299, as does the fact that the spa provided the
service providers no enpl oyee benefits, such as vacation or sick

| eave, see Weber v. Conm ssioner, 103 T.C 378, 393-394 (1994),

affd. 60 F.3d 1104 (4th G r. 1995).

Respondent concedes that the spa did not pay service
provi ders’ business or travel expenses and that this circunstance
supports i ndependent contractor status. |In addition, it appears

that many of the nmassage therapi sts made significant investnents
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in outfitting and decorating their nassage roons.® These various
ci rcunst ances, coupled with the spa’s right to collect m ninmm
fixed rent each week, also |l ead us to conclude that service
provi ders bore the risk of suffering net |osses, and in sone
weeks did suffer net |osses, fromtheir operations at the spa.
Conversely, the service providers had opportunities to profit by
wor ki ng | onger hours, at tinmes comng into the spa for
appoi ntnents outside the spa’s nornmal business hours. Finally,
on the basis of the testinony of several service providers, it
appears that they believed that they had a nonenpl oyee
relationship with the spa.® Al these considerations support a

finding of independent contractor status. See Ewens & Mller

Inc. v. Conmm ssioner, 117 T.C. at 270.

O her factors also point to independent contractor status.
Respondent concedes that the spa did not tell the service
provi ders how to provide their services to the clients. 1In fact,
it appears that the spa required the service providers to conply
with only a relatively small nunber of instructions relating to

the spa’s operation. The service providers were all |icensed

8Al t hough the record does not simlarly establish that the
cosnet ol ogi sts made significant investnents, we assign this
consideration little weight in our analysis since it would not
appear that a cosnetol ogist would ordinarily require | arge
expenditures to conduct that profession.

°For instance, one of the massage therapists testified that
in 2004, while operating at the spa, she incorporated her nassage
t her apy busi ness.
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pr of essi onal s, possessing skills as required by their |icensing.?
They set their own hours. Although they provided the spa with
their schedul es in advance, they changed those schedul es as they
pl eased. And al though the spa posted operating hours and
attenpted to have coverage for all those hours, the service
providers were not required to work those hours, and the spa
sonetinmes closed early if no service provider was available to
wor k. Moreover, the service providers mght work in the spa
out side the posted hours, gaining access to the spa with their
own keys. Although the spa posted prices for various services,
the service providers were free to charge | ess and sonetines
provi ded services for free. Simlarly, although the spa pronoted
various “specials”, the service providers were free to decide
whet her they wi shed to participate. And although the spa
assigned wal k-in clients on a rotating basis, the service
providers retained the right to refuse any client.

Arrayed agai nst these considerations supporting i ndependent
contractor status are a nunber of factors supporting enpl oyee
status for the service providers. |In particular, their services
were integrated into the spa’'s operations; they provided their

services nostly, if not entirely, on the spa’s prem ses; the spa

Al t hough many of the nmassage therapists initially trained
at Ms. Mayfield s massage school, they paid regular tuition for
t hese cl asses and had no guarantee of subsequently securing a
spot at the spa.
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provi ded at |east sone informal training to new service
providers; there is no showing that the service providers nade
their services available to the general public (other than by
working at the spa) regularly and consistently; they were
assi sted in booking appointnents and in receiving paynents by
receptionists that the spa enpl oyed and supervised; clients paid
the spa rather than the service providers; and the spa retained
the paynents until it distributed the service providers weekly
checks.

O her factors we consider neutral or of limted useful ness
to our analysis. For instance, although there was no requirenent
that the service providers work full tinme for the spa, and
al t hough sone of themin fact worked part tinme and had j obs
el sewhere, these circunstances appear consistent with either
i ndependent contractor or part-tinme enployee status. Likew se we
regard as neutral the fact that the service providers rendered
their services personally--a circunstance probably dictated by
the nature of the services and the |icensing requirenents.

Respondent asserts as a factor evidencing an
enpl oyer/ enpl oyee rel ationship that petitioners had the right to
termnate the services of any service provider at any tine and
that any service provider could termnate his or her relationship
with the spa at any tine. But we are not persuaded that this

consi deration adds much to our analysis, particularly given the
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informal nature of the relationship between the spa and its
service providers. It may, however, help explain what appears to
have been a significant |evel of turnover anong the service
provi ders, many of whom operated at the spa for only a short
time. That consideration, in turn, leads us to think that
al t hough sone other service providers operated at the spa for
several years, the work relationship was not necessarily
permmanent or indefinite, as indicative of enploynent status. See

Ewens & MIller, Inc. v. Comm ssioner, supra at 273.

Consequently, we also regard this factor as neutral.

Al t hough this is a close case, weighing all the evidence we
conclude that factors indicating the service providers’ autonony
predom nate over factors indicating petitioners’ control over
them Accordingly, we conclude and hold that the service
provi ders were i ndependent contractors rather than petitioners’
enpl oyees during the years at issue.

To reflect the foregoing and petitioners’ concessions,

Deci sions will be entered

under Rul e 155.




